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IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF CGEORG A
ATLANTA DI VI SI ON

GEORG ACARRY. ORG, | NC.

And

CHRI STOPHER RAI SSI ,
Plaintiffs

ClVIL ACTI ON FI LE NO.
1: 09- CV-0594- TWI

V.

METROPOLI TAN ATLANTA
RAPI D TRANSI T AUTHORI TY,
et al.

N N N N N N N N N N N N N

Def endant s

DEFENDANTS  RESPONSE | N OPPOSI TI ON TO PLAI NTI FES’
PARTI AL MOTI ON FOR SUMVARY JUDGVENT

COMES NOW Def endants, by and through their undersigned
counsel, and submt their Response in Opposition to
Plaintiffs’ Partial Mtion for Summary Judgnent.

FACTS

On October 14, 2008 Defendant N cholas, a MARTA Police
officer, was patrolling on foot the South Parking area of
the Avondale Train Station. Def endants’ Response to
Plaintiffs” First D scovery Requests, Interrogatory #9.
Ni cholas witnessed Plaintiff Raissi get out of his car,
take a gun out of his car, put it in a holster in his back
and then pull a shirt over it. I d. Ni chol as, joined by

Defendant MIlton, also a MARTA Police officer, approached

Rai ssi and asked himif he had a gun. [|d. N cholas asked



Case 1:09-cv-00594-TWT Document 19  Filed 07/27/2009 Page 2 of 11

Raissi for identification and his Georgia firearm |license.
Rai ssi presented a drivers license and his firearm|icense.
Id. N cholas also asked Raissi for his social security
nunber , whi ch  Rai ssi readily provided. Def endant s’
Response to Plaintiffs’ First Di scovery Request s,
Interrogatory #11. Neither officer specifically advised
Rai ssi of whether the disclosure of the social security
nunmber was optional or mandatory, by what statutory or
other authority they requested it, or what use would be
made of the social security nunber. 1d.; Defendants’
Response to Plaintiffs’ First D scovery Requests, Request
for Adm ssion #22.

MARTA is an entity established to build and operate a
public transportation system in Atlanta and surrounding
counties. G Law. 1965, p.2243 et seq. MARTA has the
powers, privileges and immunities authorized by law for

private corporations. 1d., at p. 2253, § 8(a).

ARGUVENT AND CI TATI ON OF AUTHORI TY

Def endants incorporate by reference the argunent and
citation of authority section of it Partial WMtion for
Summary Judgnent in its entirety, including its argunment on
noot ness.

The only definition of “agency” in the Privacy Act is

contained in 5 U S. C. § 551, and was anended as foll ows:
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For purposes of this section, the term *“agency”

as defined in section 551(1) of this title

includes any executive departnent, mlitary

depart nent, Government  corporation, Gover nnent

controlled corporation, or other establishnment in

t he executive branch of the Governnent (including

the Executive Ofice of the President), or any

i ndependent regul atory agency.
5 US C 8§ 552(e). This is actually the section regarding
the Freedom of Information Act, but because the Privacy Act
defines “agency” by cross-reference to 5 U S C. 8§ 552(e),
see 5 U S C 8 552a(a)(1), this definition also applies to
the Privacy Act.® Therefore, the Court must determ ne what
constitutes a state or |local governnment agency through
anal ogizing the definition or requirenents for a federal
government agency. The extent of the Privacy Act’s coverage

under section 552(f) is a matter to be developed by the

courts on a case by case basis. Irwn Memi|l Bl ood Bank of

S.F. Med. Soc’y v. Anerican National Red Cross, 640 F.2d

1051, 1054 (1981). Since the Eleventh GCircuit has not
specifically addressed the definition of “agency”, other
than to find that section 7 of the Privacy Act applies to

federal, state and |ocal governnment agencies, Schw er v.

Cox, 340 F.3d 1284, 1292(11'" Gir. 2003), MARTA had to
exam ne case law from other jurisdictions regarding the

definition of governnment agency.

! Section 552a(a)(1) references 5 U.S.C. § 552(e), however after the
1986 renunbering of 8§ 552 the definition for “agency” previously found
in 8 552(e) is nowin 8§ 552(f).
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Based on the definition of agency in the Privacy Act, the
question becones whet her MARTA IS a “Gover nnent
corporation” or “GCovernnent controlled corporation” under
the Privacy Act. A local governnent corporation is
generally considered a nunicipal corporation. O C G A 836-
30-1 et. seq. Exam ning the general powers of MARTA, it has
the powers, privileges and immunities authorized by |aw for
private cor porations and for instrunentalities of
governnent. Ga. L. 1965 p. 2253, § 8(a). dearly, MARTA has
not been given powers, privileges or imunities authorized
by law for governnents. O further evidence that MARTA was
not created to be a governnent corporation is the
collective bargaining ability that it has. GCeorgia |aw
prohibits | ocal gover nnment entities from bargaining
collectively wth enployees. MARTA can bargain wth
enployees as if they were enployees of privately owned

transit. Local Division 732, Amalgamated Transit Union v.

MARTA, 251 Ga. 15 (1983).

Even corporations that are defined as governnent
corporations are not necessarily found to be governnent
corporations under the Privacy Act. Amrak is defined as a
“m xed ownership Governnent corporation” and is subject to

federal audit and reporting requirenents. 31 USC 8



Case 1:09-cv-00594-TWT  Document 19  Filed 07/27/2009 Page 5 of 11

9101(2) (A . It was still not found to be a Governnent

corporation by the Fifth Crcuit. Elmv. National Railroad

Passenger Corp., 732 F.2d 1250, 1255 (5'" Cir. 1984).

In determning whether an entity is a governnent
controlled corporation, courts consider various factors
i ncluding: performance of governnental functions by the
entity; presence of substantial governnment control over the
entity' s day-to-day operations; authority of the entity to
make and inplenment decisions; nature of the governnment’s
financial involvenment with the entity; and the status of

the entity s enployees. See Forsham v. Harris, 445 U S

169. 180 (1980); Labor Executives’ Ass’'n v. Consol. Rail

Corp., 580 F. Supp. 777, 778- 79 (D.D.C. 1984).
A Performance of a Governnental Function

The MARTA Act mekes it clear that the function of
MARTA is to build and operate a rapid transit systemin the
Atlanta netropolitan area. Ga. La. 1965 p. 2252, 87. It is

well settled in case |law that such a function is considered

a proprietary function, as di sti ngui shed from a
gover nnent al function. Bd. of Commr s. V. Chat ham
Advertisers, 258 Ga. 498, 499 (1988). Wth the passing of

the Act, it was expected that MARTA would take over the

Atlanta Transit System the private bus systemin Atlanta,
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as in fact it did. Based on case law, it is clear that

MARTA does not provide a governnental function.

B. Gover nnment Control Over MARTA's Day to Day Qperations
In deciding whether MARTA is governnment controlled,

cases place a great deal of weight on whether the

government supervises or controls the everyday activities

of the entity. See, Forsham 445 U. S. at 178; (before

characterizing an entity as federal the Court requires a
threshold showi ng of substanti al f eder al control or
supervision of the activities). Ilrwin, 640 F.2d at 1056
(control nust be “extensive, detailed and virtually day-to-
day supervision” by the federal governnent). In Krebs v.

Rutgers University, 797 F. Supp. 1246 (D.N. J. 1992), the

court held that Rutgers University was not a governnental
agency and that Rutgers was free to request social security
nunmbers w thout conplying with the provisions of 8 7 of the
Privacy Act. 1d. at 1253. The Court reasoned that Rutgers
was not a governnent agency because though it was in part a
state created entity which served a state purpose with a
|arge degree of state financing, it was an independent
entity able to direct its own actions. 1d. at 1255. The
court concluded that although there were many aspects of

Rut gers’ operations that touched and/or intersected wth

the State, the overall ef f ect was an i ndependent
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institution divorced from direct and day-to-day state
control and not an agency subject to the provisions of § 7
of the Privacy Act. Id. Though MARTA is a state created
entity and serves a public, however proprietary purpose,
like the university in Krebs, it is an independent entity
able to direct its own actions. In this case, it is clear
that the governnent exercises no supervision over the day-
to-day operations of MARTA or controls its activities.
There nust be evidence that the governnment controls MARTA' s
day-to-day operations to such an extent that it is being
virtually operated by the governnent. There can be no
di spute that MARTA is operated by its own managenent, which
includes a General WManager, and its own enployees. The
officers and enployees who conduct MARTA' s day-to-day
affairs are not | ocal governnent enpl oyees.

The fact that many nenbers of the Board of Directors
for MARTA are appointed by |ocal governnents does not
constitute governnment control. In discussing that all ten
menbers of the board of directors for the Corporation for
Public Broadcasting are presidentially appointed, the Fifth
circuit recognized that for purposes of 5 U S C § 552(e),
the federal representation on the board was not
contenplated to constitute government control. Elm 732

F.2d at 1255.
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C. MARTA's Authority to Make and I npl enent Deci sions
The <controlling standard is whether a unit has
i ndependent legal authority in the exercise of specific

functions. Consol. Rail Corp., 580 F. Supp. at 779. Wi | e

it is true that MARTA has independent authority over MARTA
decisions, it does not have authority to make decisions for
Cty of Atlanta, or any of the counties that have chosen to
have MARTA transit. To have authority to make decisions
means that alleged governnent controlled corporation has
i ndependent |egal authority to nmke decisions for agency
that allegedly controls it. 1d. There are no allegations
in the conplaint that MARTA has any such authority over the
Cty of Atlanta or any of the various counties included in
the Act, and there is no factual basis for any such
al | egati on. MARTA does not have l|egal authority to make
decisions for any of the |ocal governnental agencies where
it provides transit.
D. Gover nment Fi nanci al I nvol verrent Wth MARTA

It is well established that nerely having a financial
relationship with the governnent even iif it includes
gover nnment over si ght and requires conpl i ance W th
regul ations, does not establish the degree of control
necessary for an entity to be considered a governnment

controlled corporation under the Privacy Act. See St.
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M chael s Conval escent Hosp. v. State of Cal., 643 F.2d

1369, 1373-74 (9'" Cir. 1981). The Fifth Circuit court also
found that financial accountability to the governnent does
not constitute governnent control under the neaning of the
Privacy Act. Em 732 F.2d at 1255. Qher than contracts,
or sale tax (which conme from citizens, not governnents)
MARTA receives virtually no |ocal governnent funds. Thus
the governnent’s financial involvenment with MARTA does not
make it a governnent controlled corporation.

In reviewing the relevant factors cumul atively, MARTA
cannot be considered a governnent agency under the Privacy
Act because it clearly lacks the attributes that have been
considered significant in determning whether MARTA is a
governnent controlled corporation under the Privacy Act.
As such, partial summary judgnment should be denied for the
Plaintiffs.

Furthernore, since the MARTA is not an agency under
the Privacy Act and the Plaintiffs’ Partial Mtion for
Summary Judgnent should be denied, Plaintiffs are not

entitled to any of the requested relief.

This 27'" day of July, 2009.
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Respectful ly Subm tted,

/'SI Paul a Morgan Nash
Paul a Morgan Nash
Ceorgia Bar No. 528884

Attorneys for Defendants

Metropolitan Atlanta Rapid Transit Authority
2424 Pi ednont Road NE

Atl anta, Georgia 30324

(404) 848-5220

(404) 848-5225 (fax)

pmash@tsnarta. com

10
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF CGEORG A
ATLANTA DI VI SI ON

GEORG ACARRY. ORG, | NC.,
And
CHRI STOPHER RAI SSI

Plaintiffs
V. ClVIL ACTION FI LE NGO
1: 09- CV- 0594-TWI
VMETROPOLI TAN ATLANTA

RAPI D TRANSI T AUTHORI TY,
et al.
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Def endant s

CERTI FI CATE OF FONT TYPE, SIZE AND SERVI CE

| hereby certify that on July 27, 2009, | served

Plaintiffs’ counsel by e-filing “DEFENDANTS RESPONSE | N
OPPOSI TION  TO PLAINTI FFS PARTIAL MOTION FOR SUMVARY
JUDGVENT” in 12-point Courier New for filing and upl oadi ng
to the CMECF system which will automatically send e-mail
notification of such filing to the attorney of record:

John R Monroe

Attorney at Law

9640 Col eman Road

Roswel |, GA 30075

This 27'" day of July, 2009

/' s/ Paul a Morgan Nash

MARTA Counsel for Defendants
2424 Pi ednont Road, NE Paul a Morgan Nash
Atl anta, Georgia 30324 CGeorgia Bar No. 528884

Phone: 404-848-5220
Fax: 404-848-5225
E-Mai |l : pmash@tsmarta. com
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